necticut, it cannot be said that he took with him that marital relation from which he fled to Connecticut." 18 But the statement of facts contained in the opinion does not warrant this language unless we treat the finding of the court which is asked to extend faith and credit to the judgment of a sister state as conclusive of jurisdictional facts. The opinion states that the parties were married in New York in 1868 and that the wife brought this action in that state in 1899 for separation from bed and board and for alimony on the ground of the husband's desertion; that the answer alleged that the separation was by mutual consent and that the husband had in 1881 procured a divorce in Connecticut where he was then in fact domiciled; that at the trial before the referee the judgment roll in the Connecticut suit for divorce was excluded from evidence and thereafter the referee found that the husband without justifiable cause abandoned the wife. 14 In the dissenting opinion of Mr. Justice Brown it is stated that the complaint in the Connecticut suit alleged a willful desertion by the wife and the court found that to be a fact. 5 In both Atherton v. Atherton and Thompson v. Thompson the wife left the state in which she had been living with her husband and brought suit against him in another jurisdiction. In both cases the husband set up in defense a divorce obtained by him in the state of his domicile, which remained where he and the wife had lived together. In both cases the court before which the wife's suit was pending refused recognition to the decree relied on by the husband and found that the wife was justified in leaving the husband. The United States Supreme Court held that the decrees were entitled to full faith and credit and reversed the decisions for the respective wives.
If we are to conclude that there is authority for the proposition that jurisdiction to render a binding divorce decree after only constructive service of a non-resident defendant depends on whether the separation is due to the fault of the plaintiff or defendant, we must find some justification for accepting in Haddock v. Haddock the finding as to fault which was made by the court which was asked to extend credit to a prior foreign decree and for accepting in the other two cases the findings made by the courts which rendered the prior decrees. If we disregard the allegation of Haddock's answer that the separation was by mutual consent, which allegation is not referred to in any of the opinions, the only difference in the facts in these cases is that in the Haddock case the husband had left the wife, and in the other two cases the wives had left the husbands. Of course, if the wives had deserted their husbands, the ordinary rule is that they could not acquire separate domiciles and, therefore, the courts in which the husbands sued had jurisdiction over the entire res. But it is equally true that if Mrs. Haddock deserted her husband by refusing to accompany him into Connecticut, as the Connecticut court found, her domicile followed his and Connecticut had complete jurisdiction. We are still no nearer to the solution of the question as to which court's finding on the issue of fault is to be accepted. On principle, it would seem that if fault is a jurisdictional fact, the Supreme Court is the ultimate tribunal to determine that fact, but in none of the three decisions is there any intimation that it has made such a determination, nor do the records, as given in the reports, permit such a determination.
A suggestion has been made that a finding of the court which rendered the earlier decree as to a jurisdictional fact is conclusive where there is substantial evidence to sustain it, and the fact that the wife left the husband in the state where they had been living together was sufficient in Athcrton v. Atherton and Tlwmpson v. Thomnpson to support a finding that the fault was hers, while there was no substantial evidence to support the finding of the Connecticut court that Mrs. Haddock had deserted her husband. 6 The only case 1' cited for the major premise dealt with an attack on the jurisdiction of a bankruptcy court over a corporation based on the claim that the president of the corporation was not authorized to file the petition in involuntary bankruptcy. The court held that that question was one which the statute gave the bankruptcy court power to determine so that its determination, if supported by any evidence, was conclusive. The determination of the extent of a court's jurisdiction under a particular statute depends on principles entirely different from those which determine the jurisdiction of the courts of a state to render a judgment which will be entitled to full faith and credit. The United States Supreme Court has uniformly held that a court which is asked to give credit to the judgment of a sister state may determine whether the facts essential to the jurisdiction of the other State existed and cannot be concluded by any recitals in the record of the proceedings in the other state. None of the three opinions undertakes to state what is meant by "matrimonial domicil" which is thus held to be an element which gives complete jurisdiction to the state of domicile of only one of the spouses. Considering the facts which were stressed in distinguishing the Haddock case from the other two, it would appear that by "matrimonial domicil" the court meant the place where the parties last lived together as husband and wife, and where they were legally domiciled while so living together. This is also the meaning attributed to the term by most commentators on the Haddock case, 21 and most of the few courts which have considered it.22 But suppose that both parties, after the separation, have permanently left the jurisdiction in which they last lived together; is there then any matrimonial domicile? The Texas Court of Civil Appeals in Montmorency v. Montmorency, 23 has held that the innocent party in such a case can take the matrimonial domicile to the new domicile of that party. If the innocent party is the husband, the question would be unimportant so long as we adhere to the rule that the wife's domicile follows that of the husband unless he gives her cause But it is not contended that courts in general have expressly adopted the theory that fault is an element in determining divorce jurisdiction, the argument is rather that the actual results of most of the decisions are consistent with that theory,2 -the theory is sound in principle, and its express adoption would straighten out the tangles in our law of recognition of divorce. '-The theory is justified in principle by the argument that the interest of the non-resident spouse cannot be affected unless that spouse has been personally served or has submitted to the juris- Supp. 241 (Sup. Ct. 1911) , the court held that a Russian wife who continued her journey to this country after her husband had been rejected at the port of embarkation, intending to separate permanently from him and live here, had acquired a domicile here so that a Russian rabbi had no jurisdiction to grant her a divorce. See, also, in the e.xplanatory note to the restatement above cited, by the director of the Institute, on p. 4, other suggested wordings for sec. 30 which make actual separation the only prerequisite to the wife's power to acquire a separate domicile. Kan. Rev. Stat. (1923) § 60-1503 and N. Y. Civ. Prac. Act § 1166, each provide that a married woman living in the state is a resident thereof, though her husband lives elsewhere. 25 This is true only on the assumption that the finding of one court or the other on the issue of fault as affecting the merits is a finding which we can accept as determining a jurisdictional issue. diction of the court. That submission may be by appearance or by misconduct. 7 But it is clearly a fiction to say that a husband who deserts his wife in New York, where the law will give her only a separation for such misconduct on his part, thereby submits his interest in the marriage relation to the jurisdiction of the courts of Connecticut to which the wife may change her domicile without the knowledge, or against the will, of the husband. It may be that a proper balancing of the interests affected justifies us in recognizing jurisdiction in the Connecticut court under those circumstances to terminate his interest in the relation, but we cannot say that he has, in any real sense, submitted his interest to the jurisdiction of that state.
One of the practical gains which will follow the adoption of this theory of divorce jurisdiction is that the wife will be put upon an absolute equality with her husband so far as a right to a divorce is concerned 8 It is true that, so long as we do not recognize the wife's right to acquire a new domicile separate from that of her husband unless his fault justifies her in living apart from him, she cannot obtain a divorce in a state where she is actually residing apart from her husband unless she can show that the separation was not due to her fault. But if the tendency of the courts to enlarge the power to acquire a separate domicile continues,2 9 this inequality will soon disappear if it has not already disappeared2°B ut the need for uniformity in recognition of divorce decrees far outweighs any other practical consideration in dealing with this subject. The serious, often tragic, consequences of diverse rulings upon this question have been universally recognized. What appear to be the probabilities that the principles of divorce jurisdiction laid down in the Restatement will meet with such general acceptance as to eliminate, or even lessen the discordant views of the several states on this question? The Massachusetts court has suggested that the adoption of the principles laid down by the federal Supreme Court as the basis for the exercise of inter-state comity will bring about a closer approach to unity of decision among the several states, 3 1 but before those principles can be generally adopted, there must be a general agreement as to what they are, and certainly there is, as yet, no agreement that jurisdiction depends on the fault of the non- There is little evidence as yet that courts which before the decision of Haddock v. Hvddock recognized foreign divorces in all cases where one spouse was domiciled bona fide in the state where, the decree was rendered are manifesting any tendency now to refuse that recognition. In the Massachusetts case last referred to, recognition was refused where the Massachusetts court found that the wife was not at fault, and she had had no notice of the proceedings by which her erring husband obtained a divorce in another jurisdiction where he was then domiciled bona fide. The Texas Court of Civil Appeals apparently has adopted the rule of Haddock v. Haddock as the test of jurisdiction to grant divorce 3 The Utah court found it unnecessary to decide whether its jurisdiction was limited to cases where its decree was entitled to full faith and credit, for it found the matrimonial domicile to have been in Utah.3 4 In other cases the courts have apparently been unaffected by the Haddock case except in so far as it has compelled them to extend recognition which they formerly refused to excend.3 In at least one state a statute was enacted after the decision of Haddock v. Haddock validating divorce decrees rendered in any state in conformity to the law thereof.: 6 In view of these cases, it requires a high degree of optimism to entertain much hope that the Restatement will induce a uniform practice in all jurisdictions to refuse recognition to divorce decrees unless such recognition is required under the Haddock case as there interpreted.
But even if all our courts should accept the principle that jurisdiction to grant a divorce on constructive service depends upon the fault of the non-resident, non-appearing spouse, we should still be far from the desired goal of uniform recognition 855 (1912) , where the refusal to recognize the Alabama decree involved was based on the ground of the wife's fraud in claiming a domicile in Alabama and in stating her husband's whereabouts were unknown, as a result of which he was not given the personal notice of the suit required by the Alabama law. of divorces. As an issue of fact, the question of fault is one difficult to determine. It is probable that the case does not often arise where the fault is all one one side. In many cases it is almost impossible to say who is most at fault even if all the acts of the parties are known. It would not be surprising to find that the courts will differ as to this question of fault. They did differ in Atherton v. Atherton, Haddock v. Haddock, and Thompson v. Thompson. The issue of fault, like any other jurisdictional fact, could then only be determined by the United States Supreme Court. Surely we ought to hesitate before we adopt a rule which would impose on that court the obligation of determining such a difficult issue of fact whenever it is claimed that a state court has refused full faith and credit to a foreign divorce granted without jurisdiction over the person of one of the parties. Such cases would probably be more frequent than they have been in the past, since it is suggested that, to insure uniformity, recognition be refused except where it is required under the suggested rule. 3 7 Certainly it would seem to be contrary to wise social engineering to occupy the time of that court with the decision of mere issues of fact unless such a burden must be imposed to avoid the evil of diverse holdings in different states as to the validity of a divorce.
Furthermore, the issue of recognition of divorce must often be determined after the death of one 38 or both "I of the parties to the marriage relationship. In these cases it will generally be impossible for any court to determine the issue of fault unless the examination is limited to the more or less public conduct of the parties, and it is obvious that a finding based on an examination so limited would frequently be contrary to the actual facts. It is still considered good form in most social groups for a husband and wife to treat each other with courtesy in public, whatever happens in private. Merely to learn which spouse committed the first public breach of the marriage relation gives no clue as to the real fault of the parties, except, probably, where the breach is an act of adultery.
But not only does the suggested theory of jurisdiction require the solution of difficult questions of fact; it also requires the ascertainment of principles of law for the determination of which there seems to be no practical machinery available. What law is to determine the degree of matrimonial fault which bars a spouse from objecting to the other's acquisition of a separate home? It is probably safe to assume that it is not intended that the fault shall necessarily be sufficient to entitle the other spouse to an absolute divorce. A fault which is ground for divorce from bed and board or for judicial separation would seem to satisfy the requirement. If we should limit the meaning of "fault" to desertion, we should still be confronted with conflicting state rules as to what constitutes desertion."° The obvious answer to this objection is that if fault is an element of jurisdiction essential to entitle a divorce decree to full faith and credit under the federal constitution, it is for the United States Supreme Court to determine the legal content of the term. But on what basis is the court to make that determination? At the time the Constitution was adopted there was no common law as to jurisdiction to divorce, and certainly none as to jurisdiction where the spouses had separate domiciles, for the right of the wife to acquire a separate domicile was not recognized until much later. The difficulty cannot be met by legislation, for no legislative body has power to act. The state legislatures, of course, cannot determine what gives jurisdiction in the federal sense. Congress has been given no power to determine what judgments are entitled to full faith and credit, it can only prescribe the method of authentication and the effect of such judgments as are within the constitution2l Without a constitutional amendment, the only way to determine the legal content of the term "fault" would be by the Supreme Court's applying its conception of the "general law" of marital relationships to the various concrete factual situations presented by the successive cases brought before it. In the twenty years since Haddock v. Haddock was decided there has been only one case taken to the Supreme Court involving the problem of recognition of foreign divorce decrees. Even if the number of cases were increased twenty-fold by the adoption of the suggested jurisdictional test, a result to be deprecated rather than desired, it is manifest that we should have to wait a long time before we had any clear idea as to what "fault" meant . 4 2 It is probable that our social views as to the causes for divorce would change more rapidly than this cumbersome process could at all adequately delimit the scope of the term as we understand it today. If the development of the law by the judicial process is too slow to keep pace with changing social and economic views on questions that are daily presented to our courts, how can we expect it to function ade-4 0 KE-EZ MAIAGmE AND DIVORCE (2d ed. 1923) c. 21.
-n U. S. CoNsT., Art. IV, § 1.
42 It should be remembered that on this question the lower federal courts could not aid the Supreme Court in working out the legal content of the term "fault." Denial of full faith and credit is not ground for removal from a state court to a lower federal court. quately in a field where the social viewpoint is changing as rapidly as it has been in recent years with reference to divorce, and where only one case has been presented in twenty years in which the law can be authoritatively declared? To hope that in such a situation we could achieve uniformity of decision as to recognition of foreign divorces is to disregard all the lessons of recent legal experience.
Not only would the proposed theory fail to give us uniformity of recognition of foreign divorces, but there is great reason to fear that it would result in greater divergence than exists today. The great majority of our states prior to the decision of Haddock v. Haddock recognized any foreign divorce where one of the parties was bona fide domiciled in the state which rendered the decree.
4 3 The only states in which a tendency has been observed to restrict recognition since that case was decided are Massachusetts 44 and Texas. 45 If other considerations were equal it would seem that there would be more probability of securing a uniform recognition of the view held by the majority of courts rather than the view of the minority. But the minority courts do not agree among themselves as to the rule they will follow. The situation is that we have a majority of the courts agreed upon one rule, and a small minority rejecting that rule in whole or in part and each adopting a different rule for its guidance. 4 " There is no reason to believe that any of these courts would be more willing to accept the rule of another minority court than they are to accept that of the majority.
In a restatement of the conflict of laws there is no need to 43 Beale, op. cit. supra note 5, at 587; GOODRICH, op. cit. supra note 7, at 295, 296.
44 Perkins v. Perkins, supra note 31. 45 In Parker v. Parker, supra note 23, the court determined that such was the result of the Texas cases which had determined the extent of their own jurisdiction to grant divorce in accordance with the principles of Haddock v. Haddock.
46 For example, Perkins v. Perkins, supra note 44, interprets the Haddock case as requiring that the parties have lived together in the state where the decree was rendered; Montmorency v. Montmorency, sUpra note 23, interprets it as vesting jurisdiction in the state where the innocent party was domiciled. New York has apparently adopted the view that her public policy forbids recognition of a divorce affecting her own citizens except for adultery. Consequently, whenever she can, she refuses such recognition. Hubbard v. Hubbard, supra note 30. Though she will recognize a foreign divorce granted in a jurisdiction where both parties temporarily resided, and where the ground of divorce was adultery, notwithstanding the fact that both parties were at the time legally domiciled in New York. Gould v. Gould, 235 N. Y. 14, 138 N. E. 490 (1923). In the recent case of Dean v. Dean, 241 N. Y. 240, 149 N. E. 844 (1925) , Judge Cardozo suggested a different basis for the recognition of foreign decrees, but it is not certain that a majority of the court agreed with him.
reconcile the position taken with Haddock v. Haddock. That case deals with a question of constitutional law, and it expressly refuses to decide what recognition each state should give a foreign divorce decree.-I The latter is the proper question for conflict of laws, and while, ordinarily, the constitution requires full faith and credit to be given to a judgment of a sister state if the principles of conflict of laws require recognition of a foreign judgment under similar circumstances, it does not necessarily follow that an interpretation of the constitutional clause by the United States Supreme Court, which eliminates from the operation of that clause cases entitled to recognition under the principles of the conflict of laws, requires us to narrow the scope of those principles to correspond.
It would seem that there ought to be no dissent from the proposition that courts should recognize as valid all foreign judgments rendered under circumstances which they would consider sufficient to give themselves jurisdiction under the common law. 4 8 In Haddock v. Haddock it is said that all of the states with the possible exception of Rhode Island recognize the power to decree divorce based on mere domicile of the plaintiff, although the decree will be valid only within the state where rendered. 49 If we accept this as true, then the statutes of the various states prescribing the conditions under which the divorce will be granted, generally by fixing the time during which the plaintiff must have resided within the state before beginning suit, 50 are limitations on existing jurisdiction. In view of this unanimity it would seem to be plain that the only basis on which we can reasonably hope to secure an agreement as to recognition of foreign divorce decrees is this basis on which the states are so well agreed that the jurisdiction of each to grant a divorce rests.
It is, of course, apparent that the most frequent cases under the existing situation where parties find themselves divorced in Prac. Act § 1147 requires either that both parties be residents; that they were married within the state; that plaintiff resided in the state when the offense was committed and when the action was commenced; or that the offense was committed in the state and the injured party was a resident when the action was commenced. It is obvious that under these provisions divorce decrees could be rendered in many cases which were not entitled to full faith and credit under any of the principles stated in the Haddock case.
one state and married in another arise where the divergent views are not those of two different states as to the recognition of a divorce granted by a third state, 51 but where a divorce recognized as valid in the state where it is granted is refused recognition in another state. Therefore, to meet the greatest need for uniformity we must either adopt as the rule of conflict of laws the rule of jurisdiction, or, after securing agreement as to a different rule for the conflict of laws, secure also a substitution of that rule for the rule of jurisdiction now so nearly universally accepted. The only possibility of such a substitution is by the authority of the United States Supreme Court. But that court has frequently recognized the local validity of divorces obtained in accordance with the rule that domicile of only one party is necessary, and it expressly reiterated that position in Haddock v. Haddock.5 2 It is true that the statement there was dictum in the sense that the court was not called upon to decide whether the Connecticut decree was valid in Connecticut, but it was not obiter, for it was the basis on which the court distinguished from the case at bar a previous case 13 which it not only did not overrule, but expressly approved as still sound law. Certainly that statement will prevent the Haddock case from being very effective in inducing the states to abandon their accepted views as to jurisdiction to grant a divorce which will be valid within their own borders. Most of them will feel bound by their statutes, previously held valid, until there is an authoritative decision that those statutes violate the federal Constitution.
The objection that the majority view, if generally adopted, will lead to a race of diligence in different states is not sufficient to outweigh the advantage it possesses of securing uniformity of holding as to the validity of divorce. 4 The objection is not Haddock had separated immediately after the marriage ceremony by consent, according to his statement which seems to accord with the other facts, and had never lived together. Thirteen years after the ceremony the Connecticut divorce decree was rendered, and eighteen years later Mrs. Haddock brought her suit in New York. By no stretch of the imagination could that be called a "race" of diligence. Very much of the language of the prevailing opinion indicates the decision was based on the general feeling of opposition to the practice of seeking states with lax divorce laws, a practice which it seems could have been much so serious as appears on the surface. In very few of the cases where one spouse has sought another state solely to obtain a divorce would there be much difficulty in establishing that there was no domicile in that state and, therefore, no jurisdiction to render a decree which is valid where it was rendered or anywhere else. While determining the issue of domicile before the decree is granted may involve a difficult decision as to intent, the intent is generally manifest before the question of foreign recognition of the decree arises. If it could be impressed upon those seeking divorce that the decree is worthless, though it may bear the seal of an established court, unless there was a bona fide domicile, as distinguished from a mere compliance with certain technical requirements to show residence, the practice of selecting a favorable jurisdiction to obtain divorce would be greatly checked if not entirely stopped. But when we see parties accepting and paying for decrees rendered by a foreign court which has no semblance of jurisdiction, it is, perhaps, too much to hope they can be convinced that a decree of any court is not sufficient. However, if the courts are agreed as to what is a valid decree, it may be that in time the rule so agreed upon will become part of the common knowledge of the people.
It would seem that the weight of authority on the conflict of laws question, the commonly accepted theory of divorce suits, and practical considerations all unite in sustaining the principle that domicile of one spouse gives jurisdiction to divorce. It may well be that due process of law requires some better notice than mere publication of summons. If we accept the proposition that it is also a principle of the conflict of laws that judicial jurisdiction over a status cannot be exercised unless a method of notification is employed which is reasonably calculated to give interested persons knowledge of the proceeding and an opportunity to be heard,55 it would seem to follow that publication would be insufficient5 Where the res within the jurisdiction is tangible, there is reason to hold that the owner must take notice of proceedings where that res is situated, but where it is a status which may be affected by decree in any jurisdiction better dealt with by a recognition, as in Andrews v. Andrews, aupra note 38, that such decrees were void where rendered and, of course, not entitled to full faith and credit in other states. 1113 (1913) , would seem to be authority for the application of a similar principle to the exercise by a foreign court of jurisdiction to render a personal judgment against a subject of the foreign state.
56 In McDonald v. Mabee, 243 U. S. 90, 37 Sup. Ct. 343 (1917), it was held that publication was not a sufficient service in an action in personam against one domiciled within the state but absent therefrom, even though there was jurisdiction.
where the other party to the relationship may acquire a domicile, we may well require notice to be given. There would probably be no disagreement from the proposition that publication of summons, as ordinarily made, results in no notice to anyone. With this restriction on the exercise of jurisdiction, which has been voluntarily adopted in some states, the most serious objection to divorce in a state where only one party is domiciled would be eliminated. Then we might reasonably expect that all states might be willing to apply to the recognition of foreign divorces the same jurisdictional tests they apply to their own power to grant divorce and thereby the number of anomalous situations of marital relations changing as parties crossed state lines would be reduced to a minimum.
